
Managing workplace gender inequality and sexual 
harassment claims in the #metoo era

Association of Corporate Counsel In-house Counsel Day
9 May 2019

Craig Boyle

Partner, MinterEllison



https://www.google.com.au/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwiM5qqjqLjaAhUBV7wKHdocA9sQjRx6BAgAEAU&url=https://www.theguardian.com/media/2017/dec/06/metoo-movement-named-time-magazines-person-of-the-year&psig=AOvVaw0J5PwsV4lEVLJbU09YYMB2&ust=1523745375640763
http://www.google.com.au/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwigvp7YqLjaAhUFhrwKHdX7B6YQjRx6BAgAEAU&url=http://www.eonline.com/au/news/904169/why-hollywood-won-t-ever-be-the-same-after-the-metoo-movement-because-it-can-t&psig=AOvVaw0J5PwsV4lEVLJbU09YYMB2&ust=1523745375640763
https://www.google.com.au/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwibq9PIqbjaAhXIvbwKHaG5AVEQjRx6BAgAEAU&url=https://www.nytimes.com/2017/10/08/business/harvey-weinstein-fired.html&psig=AOvVaw20vCeZYEYunruWw6P5mlPW&ust=1523745779966364
https://www.google.com.au/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwiaiq7FqrjaAhVOPrwKHStTAG4QjRx6BAgAEAU&url=https://truecrimenewsweekly.com/opinion-metoo-breaking-a-few-eggs-and-the-impossible-fight-for-justice-in-sexual-harassment-matters/&psig=AOvVaw31_4PFVOiy93AAXjWs9sQw&ust=1523746039006964
http://www.google.com.au/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwiQrPmirbjaAhUJabwKHTJ7AcYQjRx6BAgAEAU&url=http://cyprus-mail.com/2018/01/20/womens-march-20-aims-harness-trump-opposition/&psig=AOvVaw0bW0Br2fT9trZ7cmePImdB&ust=1523746773710434


#metoo – recapping the fundamentals

01

02

03

Sexual harassment

Complaint based 

system Vicarious liability

Individual liability 

• Is unlawful under Federal 

and State Legislation

• The individual is 

personally liable for their 

conduct

04

05

Reasonable steps 

• Policy regarding sexual 

harassment

• Training

• Effective grievance 

procedures

• Employer will be 

vicariously liable unless 

took all reasonable steps 

to prevent the conduct



Sexual harassment

Unwelcome 

conduct of a 

sexual nature

Reasonable person 

would anticipate the 

possibility the person would 

feel offended, humiliated or 

intimidated

Unwelcome 

sexual advance, 

or an unwelcome 

request for sexual 

favours



#metoo – do we have a problem?

1
Review existing data/ 

information regarding 

complaints – is the 

grievance procedure 

being used?

2
Review exit interview 

information

4
Drill down with facilitated 

discussions

3
Culture surveys 

(including questions 

about sexual harassment 

and grievances)



#metoo – what are we seeing

▪ Lower threshold for action 

– less formal, anonymous, 

second hand

▪ Resulting challenges and 

problems in terms of 

investigation and fairness

▪ Lower threshold for 

consequences –

especially for seniors

▪ Confidentiality / non-

disclosure provisions in 

deeds

Dealing 

with 

complaints

Resolution 

of 

complaints

▪ Many out of time in terms 

of ability to make a claim

▪ Some still relevant to 

investigate, others not

▪ Often seeking to be heard 

and reassurance that 

things have changed

▪ Offer of support

Historical 

complaints



#metoo – recommendations for action

1

2

3

• Updated policies and training

• Expectations of managers

• Close personal relationships 

policy

• Repeated culture 

surveys

• Clear escalation procedures

• Encouraging people to speak up

• Whistleblower hotline



#metoo – National Inquiry into sexual harassment in workplaces

Online harassment

Use of technology

to identify alleged victims 

and perpetrators

National survey of 

sexual harassment in 

workplaces by 

sector

Drivers of workplace 

sexual harassment

Existing measures and 

good practice by 

employers

Adequacy of the current 

legal framework

Recommendations to 

address 

sexual harassment

Positive 

obligations on 

employers?

Criminal or civil 

offences?



Employer reporting obligations
Non public sector employers with 

100 or more employees.

Review of compliance
The Workplace Gender Equity 

Agency may review compliance.

Consequences of non-compliance
Publicising non-compliance 

employer.

01

02

03

Workplace Gender Equality Act 2012 (Cth)



#metoo – ALP policy regarding the gender pay gap

Fair Work 

Act

Fair Work 

Commission
Public 

disclosure

Pay 

secrecy 

clauses

Gender pay equity will 

be an object of the 

Fair Work Act 2009 

(Cth)

New public disclosure 

requirements to be 

introduced

Prohibition of pay 

secrecy clauses

Equal remuneration 

principles to guide the 

Fair Work Commission



#metoo – managing for diversity

Lead from the top

Accountability, targets and 

Key Performance Indicators

Employee surveys

Diversity Council

Transparent monitoring and reporting system

Men to co-develop the strategy



#metoo – managing for diversity

Pay equity

Policies to change workplace culture

Communication plan

Turnover by gender

Embed the gender diversity strategy

Promote the benefits of gender diversity



Key Takeaways and 

Questions

?



Your presenter

If you would like further information about these 

materials please contact me by email or via LinkedIn
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These materials are ‘high level’ and for the purposes of a client 

seminar. They do not constitute specific legal advice on particular 

issues and should not be relied on for that purpose.

© Copyright in this material is retained by the authors.

Craig Boyle

Partner

T +61 8 6189 7910  

M +61 422 130 009

E craig.boyle@minterellison.com

■ Doyles Guide: Leading Employment Lawyer WA 

2019; Leading Safety Lawyer WA 2019


